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.  INTRODUCTION

The Washington Defense Trial Lawyers (“WDTL”) asks that |
EWU be allowed to blatantly vielate duties ivmlmseéi, by law ot to
commit fraud. In doing so, WDTL igneres the application of the
independent duty rule as set forth in Hastwood, ignores the fact that on
publie works projects bidders do not havé any opportunity to negotiate
the terms of the contract, and ignores the public policy reasons for
preventing fraud by government agencies. BEWU had an indepetident
duty not to commit faud or any of the other torts alleged, EWU
bieached those duties in order to wrongfully obtain bids on the project

and in order to get Elcon Construction to enter into the. contract.

* Fundamental faimess and the public policy of Washington demand that
EWU be held accountalile for {ts canduet.

. S THE UNDERLYING FACTS

A review.of therecord confitins that WD'TL s arguments ignore
relevant facts in this case that ilustrate precisely why EWU had an
independent duty not to commit fraud and why Elcon could not

“negotiate” contract tetms to proteet itself frorn BWU's fraud,



AI

Qtudx That Gnn.cludedfﬁs 1.500hl"ﬁet'Deep”Well Wauld Be

Required,

WDTL ignores the fact that the Study was intentionally

concealed from Elcon and other potential bidders and that EWU

affirmatively misrepresented the information it had relating to wells

being drilled on campus, CP 864-865. The Study eoncluded a well
drilted 1,500 Fost deep would be tequired to obtain adequate water from
the Grande Ronde aquifer 1f drilled anywhére on campus, CP 564-588;
CP 316-356; CP 640-41. Since the new well was going to be it the
Grande Rende, the information thet any such well needed to be drilled

to 1,500 feet-was Critical to the contractors assessing whetherto bid fing

&glmmg tr::x enter mm thes f,y;m of unit rxrm contract pmpﬁ%&d hy T‘WU

CP 624-636, WDTL, also ignores the fact that EWU concealed the
Study from its engineer, TDEH. CP 730-735. As a result,it was EWU
and not the engineer who unilaterally decided to dictate a well depthof
750 feet for both the “pre-désign” and thie “design” depth. CP 651-
635; 666-67; 695; and 716. The fact EWU unilaterally dictated the

“design depth” while knowing that a well would need to be 1,500 feet



deep confitms that BWU's fraud was intended to induce bids by
mijsrepreseriting the dctual scope of the project.

B. EWU Affirmatively Misrepresented The Existence Of The
Study Which Set Forth The Subsurface Conditions.

WDTL’s arguments fail to discuss or consider the fact that prior
to bid Eleon perfornied an “independent investigation of the site or
subsurface conditions” as get forth in the instructions to bidders'. CP
313. Eleon requested that EWU provide all of the information EWU
had relating to the Project, any other wells in thie area, or the geology of
wells in the area, “including all explovatory. work dm?e by Owner...”
CP 864-865; CP 1113. 8ee also CP 673. As a public works owner,
-~ EWU had an independent -duty to supply the requested information
which clearly contained important information a contractor would negd

to decide whether or not to bid. See g.g; Walla Walla Port Dist. v.

berg, 280 F.2d 237 (9th Cir, 1960); 1 Bruner and O*Connor on.
Corigtruction Law, §3:25 (2008).
However, EWU breached that duty when it mistepresented the

information it possessed, provided minimal information that did not

R



reldte to the Grande

onde aquifer, and -aﬁi"ji;?iffzn.ativ'rz:ly misrepresented
that no water studies existed! Id,; CP 673, The evidence confiting that
in order to fnduce bids, EWU concealed the Study, the fact that a
campus Grande Ronde well would have to be drilled to a depth of 1,500
feet, and misrepresented the inforination it had available. Thus, there
was nothing that Elcon could have done to protect itself from such
fraud, As a result of FW*% conduet, Elcon way induced into a
contract and suffered damages it was préverited from recovering under
EWU’s contract but which are recoverable in tort.

EWU desigried two 750 foot wells, despite the Study instructing
that & Grande Ronde well be drilled 1500 feot deep. CP 703-704; 740,
EWU represented the 750 foot depth to Flcon and offier potential
bidders as the scope of the Project. CP 678-680, The represented
depth was critical becanse ag depth incieased, the drilling equipment
required for drilling deeper changed. Specifically, drifling at a depth of
1,500 feet, as the Study Indicated, requires speeial drilling equipment

not corimonly found in this region, Sece.g. CP 713-714. Indeed, priof

' WDITL references the investigation provision of the contragt, However, under both thie

irsteuctions 1o biddérs and the' contract, [Heon requested Information from BWL thiat résulted

n the freud at igsue,



to the bid, BWU had been informed that only a limited number of well
drillers in the area were capable of deilling to 750 feet. CP 662, BWU
knew the 1,500 foot deep well necessary for water required special
equipment, CP 713-714, BWU intentionally misrepresented to bidders
the: scope of the drilling in order to get bidders. CP 678-680, BEWU
also expressly misrepresented that the only geological information
available to the bidders was a well log and video for existing BWU
wells located in a completely diffetent aquifer, CP 864-865; CP 624~
636.

WDTL claims that Washington taw should be applied in such a

way that allows EWU fo engage il frand. with compléte impunity as

long as it is able fo mislead a coniractor into bidding the project
However, Eastwood confirms the summary dismissal of Eleon's case
was fricorfect. Therefore, the Trial Court's deciston should be reversed
and this action remanded for trial,

I

i
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111, DISCUSSION

Ao

Public Works Contractors Cannot “Bftrgam” or“Negotiate™
To Protect Themselves From Th 'r

WDTL ¢laimg that Eleon “in the.cotrse ¢f hargdining” should
have “allocated risk”, That argument illustrates precisely why Elcon
should not be barred from putsuing its fraud and tait clatms in this case,
The public bidding process does not allow “bargaining”™ or
negotiations by bidders on a public works project. Indeed, Washington
law and policy provides exactly the opposite. "Negotiation of a
eontract for g profect requiring competitive bidding circimvents the

public policy. favoring competitive bidding and ‘opens the door to

- possible frand-eoltusion, and faveritism Hanson Bxcavating Co.,

Inc. v. Cowlitz County, 28 Wn. App. 123, 126 (1981) eiting Platt

Electric Supply, Inc. v. Seattle, 16 Wi App. 265, 274 (1976).
Furthermore, in this case the allegations are that EWU
commmitied faud in order to induce Elgon 1o bid the, project and enter
into the contract. As aresult, Elcon bid the project based upon EWU’s
fraudulent representations and concealment. It would be patently

unfair, unjust and.ilogical for EWU to avoid liability for fraud simply



becauise its misrepresentations resulted in & contragt. The duties
breached by EWU were separate and apart from the contract and Eleon
should be wtiﬂ;ﬁ;«d to pursue the damages caused by the breach of those
duties.

B.  EWU Had Duties Imposed By Law That Were Not Created
By Or Disclaimed In The Contract,

WDTL incorrectly argues that the “Independent Duly Rule holds
parties to the terms of thelr agreement”. However, that statement
illustrates a fundamental misunderstanding of the analysis required by
the independent duty rule. Ag explained by this Court in Eastwood v,

Horse Harbor Found., 170 Wn.2d 380 (2010) and Affiliated FM Ins.

~Cory, BT -Consulting-Servivés, Ine., - 170-Wn2d-442-(2010); the

independent duty rule analysis focuses on'the source of the tortfeasor’s
duty, Under the independent duty rule, “fafn tnfury is remediable in
tort if it traces back to the bredeh of a tovt duty. arising independently of

the terms of the contract.”

Affiliated FM, 170 Wn.2d at-449 guoling
Eastwood, 170 Wn.2d at 388,
Here, the duties at iséue were not gredted as a result of the

contract, EWU had an independent duly not to make false



representations (1.e. that the wells would only be 750 feet deep and that.
it had provided Eleon all studies relating to hydrogeology) ot conceal
material inforration. Indeed, neither WDTL nox BWU dispute that
such independent duties wepe ithposed by Washington law on EWU,

C.  EWU Also Had A Duty To Disclose Iis Superior Knowledge.

WDTL suggests that allowing Eleon to pursue EWU's breach of
the independent toit dutied it owed would create e dinty of disclosure
Jor EWU", See WDTL Amicus Brief, p. 10. However, WDTL'S
argument {llustrates a lack of knowledge with regard to public work

projects and the govetning law, T addition to the duty imposed by law

not to commit fraud, as a public works owner, EWU also had an

existing duty to disclose its superior information as partof the bidding
process, inj;:«i[udimg an affirmative. chity to disclose the Studyto bidders
singe it was within EWUs knowledge and not readily available. See

33 Wa. Pract. 8:5 and Nelson Co

Bremerton, 20 Wn, App. 321, 327-28 (1978)(the Pott “would have
breached duty to disclose oll information if possessed with reference to
rocky soil conditions {f it willfilly withheld such information peculiarly

within its knowledge and not readily obtatnable by contractors or falled



to give a complete and truthful answer to @ broad inguly by

contractor... ") See also Simpson Timber Co, v, Palmberg Const. Co,,

377 .24 380.(1967). Indeed, “where an inquiry Is made; one owes a

duty to answer tuthfilly, " Lineoln v, Keene, 51 Wwn.2d 171, 173

(1957). Consequently, allowing Eleon to pursue EWUs breaches of
the i;n.d%:mnd\ent duties it owed would not “ereafe” 8 new duty as

WDTL mistakenly Suggests,

D. "he Conli‘acl DldNot_lAllncate‘.:,,,,, Risl That 1EW

WDTL makes several referenced suggesting that the contract
“alfocated risk”, However, o review of the record confirms that theie

— was hothing. in-the-contract that allocated-thie-tisk-that- EWU had
committed Faud in ordei’ to obtatii bids on the pfoject. Nor wis there
anything in the contract or instructions to bidders that disclaimed or
{dentified that EWU may commit fraud, Tndeed, ag explained above,
the allocation of risk argunient is a complete red-heriing sinceneither
Eleon; nor any other bidder, could "bargain™ or “negotiate” the
allocation of risk on & pub‘liﬁc works project. Supra. Eleon is not

attéinpting to "renegotiate ™ the contract. Instead, Eleon simply seeks



to pursue the damages it suffered as a result of EWU’s fraud, BWU
made affiemative misrepresentations and fraudulently concealed
finfm:tmti{m"that.%fﬂs in its control, Elcon should be allowed to have its
day in court to pursue EWU s breach ofthese indeperident duties,

E.  Public Policy Demands Thit Government Entities Not
Commit Fraud To Secure Bids,

WDTL makes a confusing policy argoment referencing the UCC
and claiming that holding EWU accountable for breaching duties it
owed independent of “a’r’w contract would allow “a disappointed party”
to “attack virtualdly any private ordering of visk”. However, WDTL,

confuses contractual obligations with independent duties. In this case,

- _there-wes no- “orderivg of visk's The duties that iwere breached-in this

case relate divectly to frand that was commifted in érder to suck Elcon
into a limited recourse contract based on false information. There
simply wag no disclaimer of fraud in the contraet at issue,

On the other hand, there are numerous public policy reasons for
allowing claims of fraud in the public wotks bidding process 1o bg
pursued after the fiatid results in 4 contract, If a government agency

Tike BEWU is allowed to commit fraud in order to convinee contractors

23



to bid a project, but can avold lability simply bexzajuse: a comtract is

signed, public contractors will have to factor into their bidy the

possibility that the public agency has committed fraud; Bince there is

no bargaining or negotiation uampuf{lﬂ:ic' works projects, the ohly Way for
contractors to address the potential would be to increase the amicunt of
their bids to cover the risk. This would result in increased costs for the
construction of public works projects in the state of Washingtor and
would be contrary to public policy,

In contrast, allowing contractors to pursue claims when public
entities violate independent tort dutics would benefit the publie. Tf

public works agencie§ know they may be held accountable, it is more

flk&l%rijjt;y will not amé&géﬁin this type of conduct. As a result,

contractors will be provided with complete information to bid public
projeets. This will result in more informed bids and ulimately better
prices,
IV. CONCLUSION
WDTL and EWU advocate that public agencies should be able
to commit fraud with impunity as long the fraud results in a contract,

However, that argument iy against public pelicy and is inconsistent

11



with this Couft’s técent decisions, Thercfore, Eloon réspectiully

ned and

requests (hat the Teial Court’s simimary dismissal bé ovetlup
this matter remanded for trial.

DATED this [/ day of Octobgg, 2011,

yﬁf % BLAGKLPS
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KEVIN.W: ROBERTS ™
MICHAEL R, TUCKER
Attorneys for Appellants
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